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orno to instructions anygiven,We theperceive objections
And as thein other instructions.error refusing appellants’

itmust we deemcase be another impro-upon by jury,passed
below,the court in toto discuss evidence. The refusingper

anthe of instructions, error,fifth committedappellants’give
remanded.the be and the causeand must reversedjudgment
reversed.Judgment

etJames Wilhite al.

v.

Zadock etPearce al.

process—in requireschancery.Service of The statute1. that service of
chanceryprocess by copy—service byin be reading, notis sufficient.

Preserving2. evidence—upon which a decree is The record of afounded.
chancery proceeding preserve uponmust evidence a decree iswhichthe

by exceptions,based either bill of bya or inrecital the that certaindecree facts
were found.

appear8. ItDecree'—recitals. must from the record that courtthe heard
allegationsevidence and found the of the bill to be true.

So, appears premises,4. it partitionwhere that a sought,whereof is are incum-
that,bered, but the proofrecord does not show was heard of that fact—such a

isrecord erroneous.

Reference to6. proofWhere a ismaster. case to the forreferred master
computation, reportand facts, him,he provedshould the as before and the

due, court;amount found to the right adjudicate ques-he has no uponto such
tions.

6. Infant proofdefendants—strict Nothingrequired. admitted,can be but
every particularessential proved,must againstbe infant defendants, whether
they byanswer guardian ad litem or not.

Master—acting7. as Itsolicitor. is error to regularrefer a case to the mas-
ter when he is acting as solicitor in the case.
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Attorney’s8. In a suit in fortaxable as costs. chancery parti-fees—whether
asare not taxabletheof the forof the fees attorney complainanttion lands,

costs.

of Crawford county;Error to the Circuit CourtofWrit

AlfredHon. Judge, presiding.the Kitchell,

of the court.in theThe facts opinionfully appear

theK. forJ. P. Barlow and Mr. J. Albright,Mr. plaintiffs
in error.

for the defendants in error.Mr. E. Callahan,

theBreese delivered the of Court:Chief JusticeMr. opinion

in the Crawford Circuita inThis was chancery,proceeding
hisJane, wife,Zadock A. Pearce and Louisa againstCourt, by

Wil-heirs-at-law of EnochWilhite and asothers,John M. .
ofestate,realfor the of certainhite, deceased, partition

anddied seized pos-it was Enoch Wilhitewhich, alleged,
sessed.

P.I.all the defendants, exceptProcess was served onduly
defen-of theserved Somewho was by reading.Murphy,

Wilhite,William C.underinfants, namely:dants were age,
Stan-Aula and CliffeWilhite, Wilhite,AuraJohn Murphy,

litem,wasfor a adford, whom guardian appointed.
forad litemtheA formal answer was in by guardianput
thedefault,a andThe adult defendants sufferedthe infants.

I. P.them,taken as confessed as includingbill was against
inthe lands describeddecreed thatand the courtMurphy,

to thefirst,and thesold,the be applied,proceedspetition
inmentionedthe lien the landsand of ondischargepayment

over to thethe and the balance partiesbill of paidcomplaint,
entitled.
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decree, theTo S.,reverse this James Hiltondefendants, H.,
AulaO., Aura and I. P.Wilhite,William and andMurphy

the record here ofwritMary error,Murphy, bring by making
Zadock A. Louisa R.Pearce, Jane StanfordPearce, Joseph
and Cliffe defendants thereto.Stanford,

Various errors the ofare most whichassigned, important
are, that the evidence on which the decree was made is not

in and norecord,the evidence theto minorchargepreserved
defendants was and thatheard, further, I. P. was notMurphy

served and thewithduly process, projudgment confesso
therefore,him was,against irregular.

The statute, inproceedings provides,regulating partition,
shall have of thesection that the notice6, applica-by parties

served. Scates’ 161.tion summons duly Comp.by By
it thatcode,section of the is service ofchancery provided7

shall be made a thereofsummons to theby delivering copy
or such atdefendant, his usual of abode,leaving copy place

with some white of the of the of tenperson family, age years
and suchor of the contentsupwards, thereof.informing person

139.Ibid.
As I. P. notwas thus theserved withMurphy summons,

as he anand did not enter the decree himappearance, against
was erroneous. Klemm v. Dewes, 28 317;Ill. Ditch v.

127;1 Scam.Edwards, Garrett v. ib. 331.Phelps,
isIt the well established of thisdoctrine that thecourt,
on which a decree isfacts based must somewhere inappear

the either bill ofrecord, recitalor in theby byexceptions,
thatdecree certain facts were mustfound. It fromappear

record thatthe the court heard evidence found theand allega
of the Davis,tions bill to be true. Davis 30v. Ill. 180.

A most infact the that theimportant alleged was,petition
land to be was anto incumbrancesought partitioned subject

near itsto in favor of thevalue, trustees of schools of a cer
tain and notdistrict, a of adducedparticle was of theproof
fact, nor is it recited in the decree anthat such incumbrance,
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reason,existed. this the decree is erroneous.fact, also,in For
theA decree infant withoutdefendants, anypassed against

butadmitted,to them. can be everyproof ¡Nothingcharge
v.an Hittessential must be infant.proved, againstthing
v.12 TuttleGilman, ;Ill. Hamilton v. ib. 260Ormsbee, 166;

148. AndBank,16 v. State ib.Garrett, 354;ib. Reddick 27
mustthe or the recordnot,whether ad litem answersguardian

an infant. Mastersonfurnish sustain a decreetoproof against
Kim18 v. The Heirsux., 48;v. Wiswould et ib. Chaffin of

129.ball, Allen,23 ib. 36 Tibbsv. ib.; 27
andlien,amount of theThe court should have found the

the master tothat it was and if referred tothen subsisting,
his toascertain the he should haveamount, reported finding

tohad nothe for The mastercourt right adjudi-approval.
on thiscate question.

who draftedfrom the record that the solicitorIt appears
thein to whomthe for was the master chancerybill partition,

to act as theHe not acase was referred. was personproper
andin the of It was erroneous impromaster case his clients.

ahave toto refer the case to him. It should specialgoneper
master. Ill. 349.White v. Haffaker, 27

ofhis allowance twenty-besidesthat,The record also shows
himthe allowedas courtmaster,four dollars for his services

This also erroneous.his solicitor. wasdollars for fees assixty
;ante.Eimer,Eimer v. 373Strawn v. 46 Ill. andStrawn, 412,

ib.Matteson,v. 2211v. Ill. Constamt26;Adams Payson,
remanded.the cause455. The reversed anddecree must be
reversed.Decree


